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ITEM CC7
COUNTY COUNCIL – 25 AUGUST 2009 
REVIEW OF THE CONSTITUTION

Report by the Monitoring Officer
Introduction

1. The Constitution sets out the rules and procedures under which the County Council operates. The aims of these rules and procedures include:

· ensuring that the processes for making decisions on the services provided by the Council are efficient and transparent; 

· providing an effective means by which the decision-makers can be held to account; 

· supporting the involvement of local people and organisations in the process of decision-making; 

· making those responsible for the decisions clearly identifiable; and 

· helping the elected councillors to represent their constituents effectively. 

2. Some of the content of the Constitution is laid down by law
. Other parts have been drawn up specifically by the County Council to provide a framework for the business of the Council itself and of its Cabinet, scrutiny and other committees, the individual elected members, and the staff who are responsible for the day-to day running of the services which the Council provides for Oxfordshire. It also sets out practical information about those bodies and individuals and their responsibilities. 

Review of the Constitution
3. The Constitution has to be approved formally by the Council but the Monitoring Officer will monitor and review the operation of the Constitution to ensure that its aims, principles and requirements are given full effect and will make recommendations on any necessary amendments to it to the Council. 

4. The Constitution has been in place since November 2001 and, although there have been major reviews in 2003/4, 2005 and 2008, and a minor review at the time of the introduction of individual Cabinet Member delegated decisions in 2006, the Constitution has remained broadly the same.

5. The Group Leaders have recognized the need for change and have endorsed the principles behind the proposals: namely, to improve the operation of the Council, Cabinet and committee meetings in order to make them more relevant to the residents of Oxfordshire, and to introduce greater accountability of Cabinet Members to other councillors.

6. The proposals include widening the scope of motions to Council, introduction of thematic debates, and Cabinet Question Time.  The opportunity has also been taken to make amendments to the terms of reference of the Standards Committee and the Safer & Stronger Communities Scrutiny Committee, as well as include provisions for the Councillor Call for Action (CCfA) introduced by the Local Government and Public Involvement in Health Act 2007, and the wider powers to review the Local Area Agreement (LAA).

7. The proposals are set out in more detail below.

Structure

8. The current Constitution of Oxfordshire County Council is divided into Sections which set out the basic rules governing the Council’s business and, in many cases, these include appendices which lay down more detailed rules and procedures. Additional rules, protocols and codes of practice are provided at the end of the Constitution. 

9. The advantage of the current structure is that there is a hierarchy of decision-making bodies set out (Council, Cabinet, Scrutiny Committees, Standards Committee, Regulatory and Other Committees) each with the associated procedure rules.

10. However, it can be difficult to use and it does not follow the model modular constitution published by the then Department of the Environment, Transport and the Regions (DETR) in 2000 - variants of which are used by most other local authorities.
11. To improve the layout and make it easier to navigate, a suggested new structure, based on the DETR model, in which the Parts of the Constitution are numbered, rather than lettered, is set out at Annex 1.

12. In this structure the rules governing the procedures at Council, Cabinet and other Committees are set out in separate Parts, thus preserving the best of the structure of the current Constitution.

Articles

13. A copy of the proposed Articles, with a cross-reference to the parts of the current Constitution, has been placed in the Members’ Resource Centre.

14. Minor changes have been made to reflect new statutory duties or powers, including the move to a ‘strong’ Leader model, and proposals set out below in relation to the Policy Framework and definition of ‘key decision’.
The Council is RECOMMENDED to approve the revised structure and minor amendments.
15. Other proposed changes to the Constitution are set out below, in sections headed ‘Legislative Changes’, ‘Council’, Cabinet’ and ‘Other Changes’.

Legislative Changes

Standards Committee – Terms of Reference

16. It is recommended to amend the terms of reference to recognise the statutory requirement introduced by section 187 of the Local Government & Public Involvement in Health Act 2007 (LG&PIH Act) that the chairman of the Standards Committee must be a co-opted member, and the duty introduced by section 202 of the same Act to consider requests from post-holders for exemption from political restrictions.  The statutory role of the committee in relation to appeals against dismissal of school governors is also included.

Safer & Stronger Communities Scrutiny Committee – Terms of Reference

17. It is recommended to amend the terms of reference to designate this committee as the committee with power to review and scrutinise, and make reports or recommendations, regarding the functioning of the responsible authorities (local authorities, fire and rescue authorities, police authorities, the police, primary care trusts) which comprise a Crime & Disorder Reduction Partnership/Community Safety Partnership - in accordance with the Police and Justice Act 2006 (as amended by the Crime and Disorder (Overview and Scrutiny) Regulations 2009).

18. The Council may co-opt additional members, but they must be employees, officers or members of one of the crime and disorder “responsible authorities” or “cooperating bodies or persons”. They can only vote if the Committee allows it. 

Scrutiny Powers in respect of Crime & Disorder Committees – Duty to Cooperate
19. The same Regulations mentioned in para. 17 above introduce a requirement that responsible authorities or co-operating persons or bodies must provide such information as is requested of them by the crime and disorder committee.  A crime and disorder committee may also require the attendance before it of a representative of a responsible authority or of a co-operating person or body in order to answer questions.

20. In addition, where a crime and disorder committee makes a report or recommendations to responsible authorities or co-operating persons or bodies in accordance with section 19(8)(b) of the Police and Justice Act 2006, the responses to such report or recommendations of each relevant authority, body or person shall be in writing and within 28 days of the date of the report or recommendations or, if this is not reasonably possible, as soon as reasonably possible thereafter.

21. It is recommended to amend the Scrutiny Procedure Rules and other sections to take account of the requirements set out in paras. 19 and 20 above.
Scrutiny Powers in respect of the LAA - Duty to Cooperate

22. Section 21 of the Local Government Act 2000 (as amended by The Local Authorities (Overview and Scrutiny Committees) (England) Regulations 2009) introduces powers in respect of information to be provided by partners, requiring them to attend meetings, to respond to reports and to have regard to recommendations, where a report or recommendations concern a local improvement target which is specified in the LAA and which relates to a partner authority. 

23. It is recommended that the Scrutiny Procedure Rules and other sections be amended to reflect these powers.
Councillor Call for Action

24. The Councillor Call for Action (CCfA), as introduced by the Local Government and Public Involvement Act 2007 provides an additional avenue for members to pursue issues if they feel the traditional methods of resolution have not achieved the desired outcome by ensuring they have the opportunity as a last resort to request that an issue affecting their electoral Division and which is of local concern to their constituents is included on an agenda of the relevant Scrutiny Committee.  It is recommended to amend the Scrutiny Procedure Rules and the Protocol on Members’ Rights and Responsibilities to take account of the CCfA and to include guidance on the operation of the CCfA based on the best practice document produced by the Improvement & Development Agency and the Centre for Public Scrutiny.

The Council is RECOMMENDED to approve the changes set out in paras. 16 – 24 above in order to comply with legislation.

Council

Structure of the Day

25. It is envisaged that the morning of an ordinary meeting of the Council will deal with the usual business (declarations of interest, appointments, Chairman’s announcements, recommendations from Cabinet and committees, Questions on Notice, etc.) in order to keep the afternoon session free for the themed debate and for motions on notice.
The Council is RECOMMENDED to approve this principle.

Petitions

26. Oxfordshire County Council is not alone, but is in a minority of councils, in allowing members of the public to petition or directly address the full council at any of its meetings (subject to satisfying various criteria); similarly with Cabinet and committee meetings.

27. Currently, the petitioner, if it is at Council, is informed where the petition will be considered, and that is all; similarly with Cabinet (including delegated decisions) and committees, although they are more likely to be the forum for making the decision on the issue raised.   One county council requires that the appropriate Director will normally advise the petitioner within 10 working days of action proposed to be taken in respect of the petition.  This seems to be good practice and should be adopted.

The Council is RECOMMENDED to introduce a duty for the appropriate Director to inform the petitioner within 10 working days what action will be taken as a result of the petition.
Questions from the Public
28. Members of the public have the right to ask questions of the Leader of the Council, other members of the Cabinet and any Chairman of a scrutiny or other council committee at ordinary meetings of the council.  However, there is no provision for another member of the public to put the question and ask a supplementary if the questioner is not able to be present.
The Council is RECOMMENDED to consider whether to allow another member of the public to put the question and ask a supplementary question if the questioner is not able to be present.
Questions from Members
29. Members may ask questions with notice of the Chairman, the Leader of the Council, other members of the Cabinet, the Chairman of a scrutiny or other council committee, or the Thames Valley Police representative at ordinary meetings of the Council on any matter in relation to which the Council has powers or duties which affects the county.  Copies of all accepted questions and replies will be circulated to all members and will be made available to the public attending the meeting through the Schedule of Business.

30. There is currently no provision for another member to be nominated to ask a supplementary question if the original questioner is not able to be present.
The Council is RECOMMENDED to consider whether to allow another member to be nominated to ask a supplementary question if the original questioner is not able to be present.

Motions on Notice

31. The current criteria for Motions on Notice are narrower than the scope of questions, in particular that a motion shall be of direct relevance to the functions and responsibilities of the County Council.

32. To make motions more relevant to local issues of concern, while attempting to avoid national party political issues, it is proposed that the scope of motions be widened.

The Council is RECOMMENDED to consider whether to widen the scope of motions on notice.

33. If Council agrees to widen the scope of motions on notice, then it is suggested that the scope is widened to include local issues involving other local ‘public bodies’ 
 as set out in the list of those with a duty to cooperate (others may be added by Secretary of State by Order.)

· District councils

· The Environment Agency

· Natural England

· Fire and rescue authorities

· Jobcentre Plus

· The Health and Safety Executive

· Youth Offending Teams

· Police authorities

· Chief Officer of Police

· Local Probation Boards

· Probation Trusts and other providers of probation services

· Primary Care Trusts

· National Health Service Trusts

· NHS Foundation Trusts

· Joint Waste Authorities

· Joint Waste Disposal Authorities

· Regional Development Agencies

· The Learning and Skills Council

· Sport England

· English Heritage

· Arts Council

· Museums, Libraries and Archives Council

· Highways Agency

The Council is RECOMMENDED to widen the scope of motions on notice to include issues involving other local ‘public bodies’ as defined above.

34. Currently, the order of Motions as they appear on the agenda is the order in which they were submitted to the Proper Officer.

35. An alternative proposal is to alternate the order of the first three motions on the agenda by the three largest Party Groups, thus encouraging the Groups to place greater focus on what key issues they wish to raise and ensuring the business of the council remains relevant to the public.

36. For example, the first motion might be from the Conservative Group, the second from the Liberal Democrat Group, the third from the Labour Group and so on.  The order changes at every meeting to ensure each of the three largest political groups has the first motion on at least one council agenda during the municipal year.

37. Following the first three motions (one from each of the three largest political groups), the order of motions would reflect the order in which motions are received by the Proper Officer.  In addition, the motions which are not considered at the meeting are not carried over to the next meeting of the Council.  This provides members and political groups with an opportunity to submit fresh, topical motions for debate.

The Council is RECOMMENDED to consider whether to put motions on notice on the agenda in the order in which they were submitted or to alternate the order of the first three motions on the agenda by Party Group as set out in paras. 35 – 37 above.

Themed Debates

38. There is general agreement about the principle of introducing themed debates into the Council meeting without the constraint of having to be treated like a Motion on Notice, although the proposer of each debate should specify the intended outcome of the debate (resolution of the Council, advice to Cabinet, etc.).

39. The subject of the themed debate should be of direct relevance to the functions and responsibilities of the County Council or about local issues involving other local public bodies (see para. 33 above).  The proposer should have a maximum of 15 minutes to open the debate, subject to an overall maximum time of 90 minutes for the whole debate, unless the Chairman thinks it desirable to allow extra time for that debate.
40. The subject of the debate at the Annual Meeting would be the annual review of the Oxfordshire Plan, and the subject of the debate at the September Meeting would be the annual review of the Medium Term Financial Strategy.

41. This leaves three other meetings (not including the budget-setting meeting) where a themed debate will be conducted.  These three dates should be allocated one each to the three largest political groups and published in a schedule.  The Chairman should have the power, after consultation with Group Leaders, to vary the schedule by request or in light of special circumstances.  It shall be the duty of the Chairman to ensure as far as possible that repetition is avoided.
The Council is RECOMMENDED to agree the introduction of themed debates as set out in paras. 38 – 41 above.
42. It is recognised that the adoption of the ideas above about motions on notice and themed debates would limit the time currently available at council meetings for debating motions and a suggestion is made below about other ways in which Cabinet and Cabinet Members’ delegated decision sessions could be changed to allow more engagement and challenge.

Policy Framework

43. A new Policy Framework for the County Council is set out at Annex 2 with ‘(’ or ‘(’ next to the corresponding element on the proposed list depending on whether it is included in the current framework.
The Council is RECOMMENDED to agree the Policy Framework as set out at Annex 2 to this report.

Virement Rules

44. These need to be amended to clarify the following:

(i)
that the Cabinet may approve temporary virements which are greater than £500,000 and have been demonstrated not to represent a major change in policy as described in paragraph 3 of the Virement Rules; and
(ii)
that once the highest level of approval has been obtained for a cumulative virement the cumulative total is reset to zero with the effect that any subsequent virement is regarded as a separate request and will be treated in accordance with paragraphs 3-14 of the Virement Rules. 

The Council is RECOMMENDED to agree the amendments to the Virement Rules as set out above.

Cabinet

Question Time

45. Any councillor may attend meetings of the Cabinet (including delegated decisions by Cabinet Members) and it is proposed that, by giving notice to the Proper Officer by 9 am on the working day before the meeting s/he may ask any question on any matter in respect of the Cabinet’s delegated powers.  This could include significant issues affecting the councillor’s Division, which otherwise might be the subject of an address, petition or motion at council – which is often the case in the absence of any other suitable public forum.

46. Any questions submitted in time could be included on the agenda and would be the subject of response by the Leader of the Council (or such other councillor or officer as is determined by the Leader, or the Cabinet Member in respect of a delegated decision) but would not be the subject of further debate at the meeting.

47. If the councillor asking the question were not present at the meeting, the answer as reported at the meeting would be sent to the councillor after the meeting.

48. The number of questions which may be asked by any councillor at any one meeting would be limited to two (or one question plus a supplementary) and the question time would be limited to 30 minutes in total.  As with questions at Council, any questions which remain unanswered within that timescale will receive written responses.

The Council is RECOMMENDED to approve the proposed Question Time arrangements as set out in paras. 45 – 48 above.

Definition of ‘Key decision’

49. A proposed re-wording of the existing Oxfordshire criteria is set out below.  This does not change the criteria, but does make it more ‘user friendly’.
A ‘key decision’ is a decision by the Cabinet which is: 

(a) likely to result in the County Council incurring expenditure which is, or the making of savings which are, significant having regard to the Council’s budget for the service or function to which the decision relates; or 

(b) likely to be significant in terms of its effects on communities living or working in an area comprising 2 or more electoral divisions in the County.

‘Significant’ is defined by the council as being 25% of the annual revenue budget for the relevant service block (i.e. that part of the Council’s total revenue budget allocated to the Cabinet Member for the service area concerned) or £500,000, whichever is the lower figure, and £1m in the case of capital expenditure; or 25% of the people living or working in the area affected; or 25% of the capacity, frequency or hours of operation of a service or facility.
The Council is RECOMMENDED to adopt the amended wording for definition of ‘key decision’.
Other Changes

Co-ordinating Group of Chairmen

50. Amend the Scrutiny Procedure Rules to disband the Co-ordinating Group of Chairmen and reflect that:

(a) each scrutiny committee will manage its own work programme and ensure that the potential for duplication of effort is minimised;

(b) the relevant scrutiny committee chairmen will determine between them which of them will assume responsibility for any particular issue where matters fall within the remit of more than one Scrutiny Committee or Review Panel;

(c) where there is doubt about which is the relevant Scrutiny Committee to receive requests from the Cabinet and/or the Council for reports, the relevant scrutiny chairmen will agree the allocation of such requests to one or more of the Scrutiny Committees; and,

(d) the relevant scrutiny committee chairmen will ensure that referrals from Scrutiny Committees to the Cabinet are managed efficiently and, at the request of the Cabinet, to make decisions about the priority of those referrals if the volume creates difficulty for the management of Cabinet business or jeopardises the efficient running of Council business. 

The Council is RECOMMENDED to disband the Scrutiny Co-ordinating Group and amend the Scrutiny Procedure Rules accordingly.
Financial Procedure Rules and Contract Procedure Rules

51. These have been updated to take account of changes in guidance and procedures but no material changes have been made.
The Council is RECOMMENDED to approve the amended Financial Procedure Rules and Contract Procedure Rules.

RECOMMENDATIONS
52. Council is RECOMMENDED to:
(a) approve the revised structure, including the changes set out in para. 14;

(b) approve the changes set out in paras. 16 – 24 in order to comply with legislation;
(c) approve the proposal for ‘usual’ business in the morning, and themed debates and motions in the afternoon;
(d) introduce a duty for the appropriate Director to inform the petitioner within 10 working days what action will be taken as a result of the petition;
(e) (1) 
allow another member of the public to put the question and ask a supplementary question if the questioner is not able to be present, or

(2) 
confirm the current arrangements;

(f) (1) 
allow another member to be nominated to ask a supplementary question if the original questioner is not able to be present, or

(2) 
confirm the current arrangements;

(g) (1) 
widen the scope of motions on notice, or

(2) 
confirm the current arrangements;

(h) (in the light of the decision at (g) above) widen the scope of motions on notice to include issues involving other local ‘public bodies’ listed at para. 33;

(i) (1) 
alternate the order of motions on the agenda by Party Group as set out in paras. 35 – 37, or
(2) 
confirm the current arrangement that motions on notice are put on the agenda in the order in which they are submitted;

(j) agree the introduction of themed debates as set out in paras. 38 – 42;

(k) agree the Policy Framework as set out at Annex 2 to this report;
(l) agree the amendments to the Virement Rules as set out at para. 44;

(m) approve the proposed Question Time arrangements as set out in paras. 45 – 48;

(n) adopt the amended wording for definition of ‘key decision’;

(o) disband the Scrutiny Co-ordinating Group and amend the Scrutiny Procedure Rules accordingly;

(p) approve the amended Financial Procedure Rules and Contract Procedure Rules;

(q) authorise the Monitoring Officer to make the necessary amendments to the Constitution to give effect to (a) to (p) above; and

(r) instruct the Monitoring Officer to review the Constitution after 12 months of its operation.

PETER G. CLARK

Monitoring Officer
Background Papers: 
New Council Constitutions, Guidance Pack Volume 1, DETR
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ANNEX 1

Proposed Structure of Oxfordshire County Council Constitution

Part 1

Summary and Explanation

Part 2

Articles of the Constitution

Article 1
The Constitution

Article 2
Members of the Council

Article 3
Citizens and the Council

Article 4
The Full Council

Article 5
Chairing the Council

Article 6
Overview and Scrutiny Committees

Article 7
The Cabinet

Article 8
Regulatory and other Committees

Article 9
The Standards Committee

Article 10
Joint Arrangements

Article 11
Officers

Article 12
Decision Making

Article 13
Finance, Contracts and Legal Matters

Article 14
Review and Revision of the Constitution

Article 15
Suspension, Interpretation and Publication of the Constitution

Part 3

Council

· Council Procedure Rules

· Budget and Policy Framework Rules

· Virement Rules

· Local Choice Functions

Part 4

Cabinet

· Cabinet Procedure Rules

· Cabinet Committees

· Delegated Decisions by Individual Cabinet Members

Part 5

Committees and Sub-Committees

· The Standards Committee

· Regulatory and other Committees

· Joint Arrangements

Part 6

Overview and Scrutiny Committees

· Overview and Scrutiny Procedure Rules

Part 7

Scheme of Delegation to Officers

· Management Structure

· Principles of Delegation

· Officer Delegation (Council & Cabinet)

Part 8

Other Procedure Rules

· Access to Information Procedure Rules

· Financial Procedure Rules

· Contracts Procedure Rules

· Officer Employment Procedure Rules

Part 9

Codes and Protocols

· Members’ Code of Conduct (including General Principles)

· Members’ Planning Code of Practice

· Officers’ Code of Conduct

· Protocol on Member/Officer Relations

· Protocol on Consultation with Employees

Part 10
Members’ Allowances Scheme

· Members’ Allowances Scheme

ANNEX 2

The Policy Framework shall include the following plans and strategies:

Plan or Strategy
Statutory Reference
(Currently



Included)

	* Annual Library Plan
	Section 1(2) of the Public Libraries and Museums Act 1964
	(

	* Children and Young People’s Plan
	Children and Young People’s Plan (England) Regulations 2005
	(

	* Sustainable Community Strategy
	Section 4 Local Government Act 2000
	(

	* Crime and Disorder Reduction Strategy
	Sections 5 and 6 Crime and Disorder Act 1998
	(

	* Local Transport Plan
	Section 108(3) Transport Act 2000
	(

	* Development Plan documents (includes Minerals & Waste Development Plan documents)
	Sections 15 & 16 Planning and Compulsory Purchase Act 2004
	(

	* Youth Justice Plan
	Section 40 Crime and Disorder Act 1998
	(

	† Medium Term Corporate Plan
	Section 111 Local Government Act 1972
	(

	Local Area Agreement
	Section 106(1) of the Local Government and Public Involvement in Health Act 2007
	(


(Note: both the Annual Report and the former Structure Plan are currently included in the policy framework.)

*
specified in the Local Authorities (Functions and Responsibilities) (England) Regulations 2000 (as amended)

†
recommended in DETR guidance

� especially the Local Government Acts 1972 and 2000 and the Local Government and Housing Act 1989 and various regulations made under those Acts 





� Other bodies which are not of relevance to Oxfordshire for this purpose are The Broads Authority, National Park Authorities, Transport for London and Metropolitan Passenger Transport Authorities.


� If a virement is approved by Cabinet for £250,000 representing a change in policy (e.g. from home to school transport to children's social care) and there is then a further request for £300,000, the cumulative effect of the request is £550,000 and higher than Cabinet can approve. The approval therefore needs to go to Council. Should Council agree the virement, if there is a further virement request for the same area, the process starts again.
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